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FOCUSING ON THE ISSUES

The Constitution Act, 1982 helped reshape
Canada. Citizens, regardless of background and
religion, want governments to protect and ad-
vance their rights, and work for the benefit of
society. Canadians are raising questions about
the role of Parliament and the Senate. Canadians
are more aware of the plight of the Aboriginal
peoples who seek self-government.

This chapter will give you an overview of
some aspects of the Canadian legal system. You
will gain a better understanding of your rights, re-
sponsibilities, and role within the system. You
will also see how the system can be changed to
make it more responsive to your needs and to
the special needs of young offenders. You will
examine issues related to the reform of the Senate
as well as the search for self-government by
Aboriginal peoples. To help you understand the
issues presented in this chapter, we will raise the
following questions:

1. What are your rights and responsibilities as a
Canadian?

2. Can rights be guaranteed? Why are rights

sometimes restricted?

3. Why is personal responsibility important to
preserving the rights of society as a whole?

4. What are the responsibilities and processes
of the justice system in Manitoba?

S. What is being proposed to reform the Senate?

6. What is Aboriginal self-government, and how
is it being achieved?
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RIGHTS AND FREEDOMS,
RESPONSIBILITIES AND DUTIES
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FIGURE 6-1 Rights and responsibilities are mirror images of each other. To enjoy
our freedom, we must control our actions by respecting the freedoms of others.

Why do some laws prohibit you from doing something you would like to do,
such as driving before the age of sixteen? To answer this question, think of
a sport or game you enjoy. What would it be like if there were no rules to con-
trol the behaviour of the players, no officials to enforce the rules?

Rules of the game keep order and set expectations for how players should
behave. Laws are created by formal government legislation and are designed
to establish peace and social order among citizens. Laws regulate relations be-
tween people and between people and their government.

In order for our society to function properly, it is important that we un-
derstand our rights and freedoms. Freedoms are privileges that are at the very
basis of a democratic government. Examples include freedom of religious
worship, expression, and peaceful assembly. These freedoms allow people
to meet, think, and speak openly, without fear of interference by the govern-
ment.

Rights are granted and guaranteed by legislation or government regu-
lation, but there are limitations to rights since the law must provide the
same guarantees to all citizens. For example, the law guarantees your right to
live and work wherever you please in Canada. At the same time, you cannot
deprive another person of his or her home or forbid that person to work at
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the job of his or her choice. Your rights, therefore, cannot be absolutely un-
limited, or they would infringe on the equal rights of others.

Our freedoms and rights are outlined in laws, bylaws, and regulations
at the three levels of government. By making laws, government explains the
limits and extent of our rights and freedoms.

Just as laws protect our rights and freedoms, our duties and responsibil-
ities are also explained by legislation. Duties and responsibilities are the
obligations the laws place on people while they exercise their rights. You
have the right to work at whatever job you please, but you also have the duty
to pay taxes on the money you make at that job. This restriction benefits
you in the long run. For example, the government uses part of your taxes to
maintain the roads you travel over on your way to work.

Thinking It Through Using Your Knowledge
1. Do you think it more important for the 2. Explain the ideas in Figure 6-1 to a class-
Canadian government to advance citzens’ mate. Would your explanation be different
freedoms? Or should it stress citizens’ du- if you were going to school in a country
ties and responsibilities? Give examples with an undemocratic government?

from your own observations about contem-
porary Canada.

Human Rights

Rights that are so basic that they belong to all human beings are called
human rights. In Canada, these rights are described and protected by two
pieces of federal legislation: the Canadian Bill of Rights, passed in 1960,
and the Canadian Charter of Rights and Freedoms, passed in 1982.

The Canadian Bill of Rights

The push for written laws to protect the rights of Canadians began in 1945,
at the end of World War II. There were two opposing views on the subject.
Some people believed that the rights of Canadian citizens were secure enough
because they were protected by traditional practices, common law, and the
courts. Others believed that our human rights would be secure only when
those rights were identified and passed into statute law. They argued that
only then would the courts have to protect them.

Common law is based
on the rulings by judges
in court cases. Statute
law is the body of
written law that has
been passed as
legislation by federal,
provincial and
territorial, and local
governments.
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FIGURE 6-2 Under Prime
Minister Jobn Diefenbaker's
government, the rights of
Canadians were formally
recognized and outlined in
the Canadian Bill of Rights.
Why did he want this law
to be passed?

LERy John Diefenbaker was instrumental, first as a Member of Parliament
\' from Saskatchewan and then as prime minister of Canada, in passing human
W' For information on rights legislation. In 1960 Diefenbaker’s government passed the Canadian

the Canadian Charter | p;yy of Rights, which formally recognized the rights already held by Canadians

of Rights and Freedoms,

check the link on our Web under common law.
site:
www.pearsoned.ca/ccw The Canadian Charter of Rights and Freedoms

The Canadian Bill of Rights remains in effect today, but it was strength-
ened in 1982 by the passage of the Canadian Charter of Rights and Freedoms.

When a right is given The Charter was entrenched in the Constitution, and in most cases it is
special protection by more powerful than provincial and municipal laws.

being included in the Figure 6-3 explains the Charter. The first column lists your rights. The
Constitution, it is said second column explains the rights, and the third column lists some of the is-

to be entrenched. sues that have been raised by these rights.
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The Canadian Charter of Rights and Freedoms, 1982
Your Rights and Related Issues

Section

One

Guarantee of Rights

and Freedoms

Two
Fundamental
Freedoms

Three
Democratic Rights

Four
Mobility Rights

Five
Legal Rights

Six
Equality Rights

What you can do

® Live as a free citizen in a democratic
nation, with certain limits set by
government laws.

* Worship as you like.

* Believe what you want.

® Express your opinions openly, without
fear.

* Associate with whomever you choose.

* Gather together peacefully.

* Vote in elections.

* Run as a candidate in elections.

® Elect a new government at least once
every five years (except in times of na-
tional emergency such as war).

e Enter, remain in, or leave Canada.
* Live and work wherever you wish in
Canada.

* Right to life, liberty, and security of
person.

* Have a fair trial if you are accused of
a crime.

* Have the right to humane treatment.

* Live and work, being protected by law
regardless of your race, religion, na-
tional or ethnic origin, colour, sex,
age, and mental or physical ability.

* Be treated as “equal before and under
the law.”

Questions and issues

e Should rights be suspended
during riots or other violent
periods?

® Should certain religious groups
be exempt from Canadian laws
that contradict their religious
practice?

e Should racist groups be free
to organize rallies promoting
hatred against others?

® Should prisoners be allowed
to vote?

e Should the voting age be
raised from 18 to 212

e Should local residents be
chosen first for employment
when major employers move
info an area?

e Should Canadians be restricted
from moving to obtain better
social services such as health
care, education, or welfare?

® Should these rights extend to
the unborn2 Does abortion
deny rights or protect rights2

® Should the legal system be
sped up to better serve justice
and protect rights2

® Should sexual orientation or
sexual preference be included
under equality rights2

® Should certain groups receive
different treatment in order to
create equality?
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Section

Seven
Official Languages of
Canada

Eight
Minority Language
Educational Rights

Nine

Enforcement

Ten
General Provisions

What you can do

¢ Communicate with, and receive

available services from, any federal
government office in either French
or English.

Use either French or English in any
federal court.

Have your children educated in either
French or English where sufficient
numbers of students exist.

* Take the matter to court should any

of the above rights or freedoms be

denied.

Aboriginal peoples of Canada retain
their rights previously established.

The Charter is to be interpreted to en-
hance Canada’s multicultural heritage.
The Charter applies equally to females
and males.

References in the Charter to provinces
also include the territories.

Religious private schools may continue
to select students and teachers on the
basis of religious persuasion.

Previous rights not mentioned continue
to exist, such as the right to private
property in the Canadian Bill of
Rights.

Questions and issues

* Is Manitoba’s French-speaking

population adequately served
in those areas currently desig-
nated as bilingual2

Should languages other than
French and English continue to
be viewed as official languages
if significant numbers of citi-
zens speak these languages,

as done in the Northwest
Territories¢

What are sufficient numbers to
justify minority language edu-
cation?

Should other languages qualify
for the same treatment?

Should such matters be taken
to court only by the individuals
involved, or should pressure
groups be able to pursue a
matter on behalf of an individ-
ual?

Should the specic1| status of
some “status Aboriginal
grants” (“Treaty nations”) be
extended to others (Métis, Non-
Status)?

Should the Charter be seen
as the method of promoting
multiculturalism?@

Should the Charter be used
to promote the equitqb|e
treatment of women?

FIGURE 6-3 The Canadian Charter of Rights and Freedoms. Try to decide what you think about
some of the questions these rights have raised.
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The Supreme Court of Canada has taken a very active role in interpret-
ing the Charter. It has been especially active in defining the legal rights and
the equality rights that are protected by the Charter. In the next two sections,
we will examine these rights and consider why they are so important for us

as Canadians.

The Human Rights Commiss

WHAT HAPPENS when people lose their jobs or
are denied housing because of racial or sexual
discrimination To whom can they complain about
these unfair practices?

To deal with human rights complaints, the federal
government passed the Canadian Human Rights
Actin 1977. A Human Rights Commission admin-
isters the Act. Provincial governments have also es-
tablished human rights commissions. Manitoba set
up its human rights commission, The Manitoba
Human Rights Commission (MHRC), in 1987.

When a federal or provincial human rights com-
mission receives a complaint, investigators are sent
to collect evidence. If the investigators decide that

Using Your Knowledge

3. What does it mean to entrench rights in
the Constitution? What do you think
would happen over time if rights were not
entrenched?

Thinking It Through

4. What is the intent of human rights legisla-
tion? Set up a debate with a classmate. Are
laws protecting human rights really neces-
sary in a democratic nation such as

Canada?

human rights are in fact being denied, the com-
mission first discusses the matter with those involved.
The people accused of denying rights are given
an opportunity fo correct their actions. Most of the
complaints are settled at this stage.

If the problem is not solved, however, the case
then goes to a special board of inquiry. The evi-
dence is then examined to determine whether
human rights have in fact been denied. If the board
decides that a violation has occurred, the com-
mission can fine or otherwise penalize the guilty
party in order to correct the situation. Either party
can appeal the decision of the board of inquiry.

5. Draw up a Charter of Responsibilities and
Duties for Canadian High School Sudents.
List 10 responsibilities and duties. How
will these be enforced? By whom? Be cer-
tain to include the reason why you in-
cluded each responsibility or duty in your
charter.

Inquiring Citizen

6. Investigate the activities of volunteer
organizations in the field of civil liberties.
Examples include The Canadian Civil
Liberties Association and the Ukrainian
Canadian Civil Liberties Association.
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Legal Rights

In many nations today citizens still do not have legal rights. Governments tor-
ture people or unjustly imprison people. In Canada, because of the increased
danger of terrorism, governments have taken extra precautions to protect
our security against terrorist attack.

In Canada, the Charter was created in part to protect Canadians against
illegal use of power by governments. The Charter specifically outlines the legal
rights of all Canadians. Some of these rights and the reasons for them are

listed in Figure 6—4.

The right to be secure from
unreasonable search and
seizure. The police cannot
search you, your home, or
your personal belongings
unless they have good
reason to believe that doing
so will help them discover
evidence about a criminal
activity.

The right not to be
arbitrarily detained and
imprisoned. The police
cannot arrest you unless
they have convincing
evidence that you have
committed a crime.

The right against self-
incrimination. You can
refuse to answer questions
when your answers might
prove you committed a
crime.

The right of habeas corpus.

You have to be told the
reason you are being
arrested. You must also
be brought to trial without
unnecessary delay.

The right to be considered
innocent until proven guilty.
You do not have to prove
that you did not commit the
crime. Rather, it is up to the
government to prove that

you are guilty.

The right to a fair trial. You
have the right to a lawyer.
If you cannot afford one,
the court must appoint one
to defend you. You have the
right to present your side of
the case, and the judge
must treat you in a fair
manner.

FIGURE 6-4 The legal rights of Canadians are listed in the Canadian Charter of Rights

and Freedoms.

Human and Legal Rights and the Fight Against

Terrorism

Striking a balance between public safety and freedom is very challenging
when dealing with security issues. Can we treat suspects — citizens and
non-citizens — in accordance with Canada’s Charter and international
rights obligations. Can our security forces effectively root out terrorism? If
attacked, can Canada deal justly with the fallout?

In 2006 the Supreme Court heard a case involving three Muslim men
arrested under security certificates. At issue was the lawfulness of these
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certificates. Security certificates permit foreign-born non-Canadians thought
to be a danger to be detained without charge. Amnesty International be-
lieves these certificates violate legal rights. Among these legal rights are the
right of habeas corpus and the right to a fair trail.

Using Your Knowledge Inquiring Citizen
7. Think about some legal dramas you have 9. Investigate the arrest in 2006 of seventeen
watched on television. What human and Canadians who were allegedly planning at-

legal rights issues are raised on these

shows? Describe how one episode illus- legal rights as Canadian citizens?

trates a right listed in Figure 6-4.

Organize and Understand

tacks in Canada. Did the case violate their

10. Find out more about legal rights not listed
in the text. For example, you may examine
the right to bail or the right not to be tried

8. Make a poster showing five rights that are for the same offense twice. Report to the
relevant in the fight against terrorism in class about cases you have found.

Canada. Give reasons for your choices.

Equality Rights

In the past in Canada, people were discriminated against on the grounds
shown in Figure 6-7 For instance, in Chapter 8 you will read about the
internment of Japanese Canadians by the federal government during World
War I1.

Two aspects of equality have been the focus of much debate: equality
before the law and equality under the law. Equality before the law means
that every person has the same right of access to the courts. As you saw in
Figure 6-4, if a person is too poor to afford a lawyer, the court will provide
one at no expense.

Equality under the law means that the law must also provide for equal
treatment. The courts now argue that equal access does not guarantee equal-
ity of treatment. This has been especially so for certain groups in Canada,
such as women, people of colour, and people with physical or mental chal-
lenges.

Equality under the law was included in the Charter chiefly through the
efforts of women’s groups. This advance in rights has been used frequently
to challenge any legislation that is thought to be discriminatory and puts
people who belong to certain groups in an unequal position.

The following case illustrates the difference between equality before the
law and equality under the law.

FIGURE 6-5 All
Canadian citizens

have a right to a
lawyer.

CHAPTER 6 Justice and Law
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Jeannette Lavell

In 1876 Parliament passed the Indian Act. The
Act identified which First Nations people could
be known as “status Indians.” Status Indians were
each given a number and enrolled in a registry in
the Department of Indian Affairs. Only status
Indians were legally entitled to the economic ben-
efits that the First Nations had negotiated with the
federal government. Aboriginal women who mar-
ried non-Aboriginal men could be deprived of
Indian status. Aboriginal men, however, were free
to marry non-Aboriginal women without losing
their status.

In 1970 Jeannette Lavell, a member of the
Wikwemikong band on Manitoulin Island, Onfario,
married a non-Aboriginal man, thus losing her
Indian status.

Lavell appealed her case to the Supreme Court
of Canada, charging that the Indian Act denied
Aboriginal women equality before the law be-
cause it treated them differently than it did
Aboriginal men. In 1973 the Supreme Court ruled
against Lavell, stating that equality before the law
means “equality of treatment in the enforcement
and application of the laws of Canada.” As long
as Lavell had been treated in the same manner
as other Aboriginal women who married non-
Aboriginal men, said the court, she had not been
discriminated against.

When the Canadian Charter of Rights and
Freedoms was passed in 1982, it expanded the
equality provision in the Canadian Bill of Rights
to include equality “before and under the law.”
Lavell could not be said to enjoy equality under
the law because as a woman she was treated dif-
ferently than a man would be in the same situa-
tion. In this sense, the law itself — the Indian Act
— was discriminatory under the Charter. The
Charter also contained a provision guaranteeing

>V Equality Before and Under the Law

FIGURE 6-6 When she lost her Indian status, Jeannette
Lavell appealed her case to the Supreme Court of
Canada.

that Aboriginal and treaty rights were to be ap-
plied equally to men and women.

The Indian Act was subsequently amended by
Bill C-31 in 1985. Provisions that were deemed
discriminatory were struck from the Act. Aboriginal
women would no longer lose their Indian status if
they “married out,” and women who had lost sta-
tus under the old Act could apply to have it rein-
stated.
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FIGURE 6-7
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Thinking It Through Inquiring Citizen

11. In the Lavell case the crown noted that
Lavell should suffer the consequences of
the law as it stood. Do you agree or dis-
agree? Share your opinions with a class-
mate.

Another Look at Bill C-31

12. Visit the Web site of The Manitoba
Human Rights Commission. Go to the
MHRC TV Student Centre on that site.
Do the Code Rights Quiz or select other

options.

quently who can live on reserve

BILL C-31 allows for the rein-
statement of those who lost
Indian status under the old rules
and gives Indian status to their
children. However, the process
and criteria for first-time regis-
tration are confusing, and still
offensive, because authority to
determine who can be recog-
nized as a status Indian still lies
with the federal government,
not with Aboriginal peoples.
As well, the children of
women reinstated under
Bill C-31 are still treated less

favourably than those of men
who married non-Indians be-
fore 1985. And children born
of such unions after 1985 gener-
ally cannot pass their status on
to their children.

Given enough time and
enough marriages outside sta-
tus boundaries, “status Indians”
could disappear completely asa |
category.

A turther problem is that Bill
C-31 delegated authority to
bands to determine who can be-
come a band member and conse-

CHAPTER 6 Justice and Law

lands. Those who acquired or
regained status under Bill C-31
are not automatically given
band membership or the rights
that go with it. Access to subsi-
dized housing on reserves is
hotly contested in some places.
Bill C-31 women and their chil-
dren may suffer materially as
well as psychologically from ex-
clusion enforced by band deci-
sions.

Source: The Royal Commission on Aboriginal
Peoples, Report of the Royal Commission on
Aboriginal Peoples, vol. 4, Perspectives and

Redlities (1996).
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Using Your Knowledge excerpt from the Royal Commission
change your reaction? Explain in an addi-

13. Imagine that you attended the case of tional entry.

Jeannette Lavell. Using the information

from the Case Study and your own 14. Look again at the legal rights listed in
thoughts about the Supreme Court’s rul- Figure 6-4. Was Jeannette Lavell deprived
ing, write a diary entry describing your of any of these rights? What rights was she
reactions. Does the information in the deprived of 2

S DEMOCRACY AND HUMAN RIGHTS IN

THE JUSTICE SYSTEM

FFor more information
" on the Manitoba

justice system, check the The Manitoba Justice System

link on our Web site:

www.pearsoned.ca/ccw The laws of the land are but one aspect of the Canadian legal system. The fed-
eral government has authority over criminal law. It sets out the procedures
that must be followed. Yet it is the provinces and territories that administer
justice. Each province follows similar procedures in administering justice
to ensure that Canadians are treated fairly and equally across the country.

As in other provinces, Manitoba has five parts in its justice system. Two

of these — the police and the courts — are examined in this section.

Citizens Governments  Police Courts Prisons
® elect the ® make the laws  ® enforce the ® interpret the e carry out the
government ® set down laws law punishments
® possess rights punishment for e try to prevent * decide whether decided by the
protected by crimes crimes from alleged courts
law e ensure order in happening offenders are ® fry to
* are responsible society * catch those guilty or rehabilitate
for obeying the  ® guarantee the who break the innocent criminals so
law rights of the law * decide what they will not
individual punishment commit crimes
convincted again
offenders will e protect the
face public from
criminals

FIGURE 6-8 The five parts of Manitoba’s justice system. Do you think any one of
these five parts is more important than the others?
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Manitoba Police

The police are responsible for enforcing the laws in Manitoba. “D Division”
of the Royal Canadian Mounted Police provides provincial, municipal, fed-
eral, and First Nation policing through its various detachments. The
Provincial Police Act lays out the terms of this service.

The provincial police are responsible for the enforcement of laws through-
out the province, except in areas that are served by the local police force.
Local police forces include forces that serve larger cities such as Winnipeg and
Brandon, and Aboriginal reserves. These local police forces enforce the
Criminal Code, provincial laws, municipal bylaws, and band council laws.

The Manitoba Criminal Court System

The courts in Manitoba deal with criminal and civil law cases. In this sec-
tion, we will deal only with the criminal court system in the province.

Equnmt Court af Canada |

= Trials by nine judges, headed by Chisf Justice of Canada |
* Heors aiminal appeals from Monitcba Court of Appeal if divided

Court of Appeal I
# Triols by seven judges, headed by Chiaf justice of Maniloba |
* Hears appaals From Proviesial Count and Count of Gusen's Banch
* Moy hear constibtional cases
» Court of kash resort in Maniloba befors the Suprams Cour of Canada

Court of Gueen’s Bench |

* Trials by judge sifing alens or judges and jury
* Hears coses from Pravinciol Court invalving preliminary hearing
* Haars 5% of criminal cases

* Hears more serious criminal coses, e.q., murder, mpe. kidnappirg,
armed rebbery
Provincial Caurl |
Criminal Drasien Youth Dvision
# Trlal by ||,,k:lga sifling alone without o jury
# Hear: all Criminal Youth ustice cozas
» Haars 35% of all erimiral casas
* Hondles less sericus crimingl cases, for example, assoult, pethy thak,

dishwbanos in a public place
* Operabas through circwit courts in small reral and northern communities

FIGURE 6-9 There are three courts in Manitoba: the Provincial Court,
the Court of Queen’s Bench, and the Court of Appeals.

Complaints Against
the Police:

If you feel wronged by
the conduct or actions
of a municipal police of-
ficer in Manitoba, you
may file a complaint.
The complaint may be
about abuse of authority
or other improper con-
duct. The Law
Enforcement Review
Agency (LERA) reviews
the complaint. You may
direct complaints about
members of the RCMP
to the Commission for
Public Complaints
against the RCMP.

Criminal law protects
your rights with respect
to offences against the
public or society as a
whole. These offences
include crimes such as
murder, arson, sexual
assault, and theft.
Although individuals
are the victims of such
crimes, society as a
whole is harmed by
these actions.

Civil law deals with the
protection of private
rights. It usually
involves disputes
between individuals or
groups of people. These
disputes may occur over
property or personal
relationships such as
marriage. It also deals
with contracts and
ownership issues.
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Using Your Knowledge d) Mike Bardos is charged with breaking
and entering.

Nick Smith is charged with operating a
car theft ring, involving the theft of 50
cars in downtown Winnipeg.

15. For each of the following sample cases, ex- o)
amine Figure 6-9. Where are these cases
most likely to be tried? Each of the defen-
dants is an adult.

a) Ignatius Dietz is charged with assault.

Inquiring Citizen
b) Nicole Grant is caught shoplifting a

compact disc. 16. “Justice delayed, justice denied.” Test this
c¢) Phil Greco wants custody of his chil- saying against current evidence. Look

dren. He is charging his former wife through your local newspaper for articles

with abducting the children. on criminal cases. Find out the offense and

the length of time it took for the case to
come to court.

Three Principlesofthe ) The Youth Justice System in Manitoba
Youth Criminal Justice

Act An important aspect of the justice system in Manitoba deals with youth
o meaningful criminal acts. We will see how the present law, the Youth Criminal Justice
consequences Act, tries to advance the rights of youth in the justice system today.

e rehabilitation

o reintegrationintothe  The Yourl Criminal Justice Act 02003

community
To address the concern that too many young people were ending up in court,

the Youth Criminal Justice Act provides for more “extrajudicial” or outside-
the-court measures. When the police investigate an incident, if they deter-
mine that a crime has been committed, they can issue a warning or refer the
youth to a community program. However, if the situation appears serious, the

o ] FOCUS
Judicial Sanctions and Youth Offenders%r:‘

SERIOUS OFFENCES are still handled in Youth Court. Custody is only one form
of sentencing. Other sanctions include

® a reprimand, ® community service,

* a discharge with or without conditions, e probation,

® q fine, ® infensive support and supervision in the com-
® compensation or restitution to crime victims, munity.
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police will refer the case to the Crown or lay a charge. The accused youth may
be arrested when charged, depending on the seriousness of the offence.
For the cases that go to Youth Court, the judges must consider commu-
nity-based sentences as the first option. Under the Youth Criminal Justice
Act, custody is to be reserved generally for violent or repeat offenders. If
youth custody is imposed, most sentences provide the offender with some
help in adjusting back into the community.
The Youth Criminal Justice Act appears to have worked well in the years
it has been in force. Youth jail terms are less common. The Supreme Court
of Canada has, in fact, ruled that courts may not try generally to deter youth
crime by giving tougher sentences. It has ensured fair treatment for youth in-
volved with the law. It has also held youth accountable for their conduct.
At every stage of the process, officials attempt to take the youth’s needs into
account. Where possible, it directs cases to be handled outside the youth  Sanction is a penalty or
justice court system. It is now a requirement to consider community op-  reward to enforce
tions before laying a charge. In cases that go to court, the laws encourage obedience to a law.
community-based sentences. The Act appears to be changing the outlook of
young offenders and uniting them with their communities.

: : . FOCU
Community-Based Program in Operahorh

Neighbourhoods Alive! other community facilities. There, youth can get

Y 9
This is a community-based crime prevention pro-  involved in positive social, recreational, and crime-
gram in operation across the province. A pro- ~ Prevention activities.

gram, “Lighthouses”, makes use of schools and

Using Your Knowledge Inquiring Citizen

17. Why did society realize that the legal rights ~ 18. Organize a class debate with the help of
of young offenders were as important as your teacher. “Is the Youth Criminal Justice
those of adults? Why do you think some Act an effective way to deal with youth
people object to focusing on these rights? crime in society?”

You may wish to refer to Figure 6—4 to as-
sist with your answer.
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REFORMING THE SENATE

We first looked at the Senate in Chapter 5. Before we can understand why
critics of the Senate are calling for its reform, we must understand the role
the Senate plays in Canada’s government.

Three Functions of the Senate

The Senate’s major purpose is to provide representation for regional, provin-
cial, and minority interests. The Senate has three functions or means of re-
alizing this purpose: legislation, deliberation, and investigation.

<ERY 1. Legislation introduced and passed in the House of Commons must also
be passed in the Senate. Similarly, any legislation that is first passed in
For more information the Senate must also be passed in the House of Commons.
on th,e Senate, check 2. Deliberation on regional concerns, public issues, and grievances can
the following link on our . . . . . .
Web site: occur in the Senate. Senate deliberations bring national attention to par-

ticular concerns — the death penalty, the media — that might other-

www.pearsoned.ca/ccw
wise go unnoticed.

FIGURE 6-10 Govenor General Michaélle Jean reads the speech from the throne
in the Senate chamber.
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3. Investigation by the Senate has become more important in recent years.
It may form joint committees with the House of Commons. In recent
years the Senate has investigated oil and gasoline prices and our national
science policy, among other issues. In many cases, these investigations
have had a direct influence on changes in government policy.

Criticisms of the Senate
Some legislation

The effectiveness and usefulness of the Senate have often been questioned. The ' blocked by the Senate:
primary criticism today is that the Senate is dominated by the central provinces  The Senate delayed the
of Ontario and Québec; therefore, the concerns of the Western and Atlantic ~ passage of the

implementation of the
Free Trade Act in 1988.
It has also defeated bills

on abortion and

provinces are not properly addressed. This belief is especially strong in the
West, where the population of some provinces such as Alberta and British
Columbia has increased while their number of Senate seats has remained

the same.
criminals profiting from
authorship with respect
Province Number of Senate Seats . .
Ontario and Québec 24 each
Nova Scotia and New Brunswick 10 each
British Columbia, Alberta, Saskatchewan,
Manitoba, and Newfoundland 6 each
Prince Edward Island 4
Yukon, Northwest Territories,
and Nunavut 1 each
Total 105

FIGURE 6-11 Senate seats by province

Region Number of Senate Seats
Ontario and Québec 48
Atlantic Provinces 30
Western Provinces 24
Yukon, Northwest Territories, and Nunavut 3

Total 105

FIGURE 6-12 Senate seats by region
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FIGURE 6-13
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Other criticisms of the Senate include the following:

e Senate appointments are partisan. Since Senate appointees inevitably
belong to the party in power, the appointments are considered patronage
“plums,” or rewards for long-standing service to the party.

e The Senate is costly. All senators receive a salary of $122 700, a research
grant, an office budget, and a tax-free expense allowance.

e Some senators have a poor track record for attendance.

FOCUS
Senate Reform

SOME RECENT ATTEMPTS AT REFORM

The Meech Lake Accord and Senate
Reform

The Meech Lake Accord was an attempt at consti-
tutional change in 1987. It was meant to address
such challenges as the imbalance between federal
and provincial powers, the place of Québec in
Confederation, and Senate reform.

Senate reform and the other five major areas of
constitutional change were to be approved or reject-
eded as a package. Newfoundland and Manitoba
did not approve the Accord. Newfoundland cited
lack of compromise in negotiations from Québec
and the lack of a provision for an elected Senate.
In Manitoba, MLA Elijah Harper delayed passage
in the Manitoba legislature. He believed special

L\l e

status should be given to native people if it were
to be given to Québec as in the agreement. The
failure of the Meech Lake Accord again prevented
reform of the Senate.

The Charlottetown Accord and Senate
Reform

The Charlottetown Accord of 1992 contained sim-
ilar provisions to the defeated Meech Lake Accord.

A federal committee toured the country seek-
ing responses to the revised constitutional propos-
als. In a popular national vote, Canadians across
the nation turned down the Accord. Some say the
bundle of provisions contained something for every-
one to reject. Canada had failed for a second
time to amend its Constitution and reform the
Senate.
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e There are numerous vacancies that are left unfilled.

e Members from smaller political parties are not represented in the Senate.

e Women, Aboriginal peoples, and ethnic groups are under-represented

in the Senate.

Some critics of the Senate have gone so far as to call for it to be abol-
ished. It is too badly flawed to fix, they say, so we should get rid of it en-
tirely. Others have argued that the Senate provides a useful function but is

badly in need of reform.

Senate Reform: Potential Changes

There is much difference of opinion about what, if anything, should be
done to improve the Canadian Senate. The calls for reform take a number
of approaches, but the goal in every case is the same: to improve the ability
of the Senate to represent and protect regional interests. The most com-
mon recommendations for reforming the Senate are the following:

e senators should be elected rather than appointed,

e secats in the Senate should be allotted according to provincial popula-
tion figures rather than by the old method of representation by major

regions, and

e the Senate’s power to suspend passage of a bill from the House of

Commons should be limited to 120 days.

Harper pledges Senate election

‘PM can choose’

by Jack Aubry

OTTAWA - The Conservative
government intends to hold sen-
atorial elections with or with-
out the agreement of premiers
in time for the next general fed-
eral election, Stephen Harper
said yesterday.

Mr. Harper reminded re-
porters during a news confer-

ence that appointing senators is
a power strictly held by the
prime minister. The Tories in-
cluded Senate reform in their
election platform, and the Prime
Minister said he discussed the
issue last week during a meet-
ing with the premiers.

“I raised it with the premiers
in general terms. We haven’t set
time lines, but it is something I
would like to get on with sooner
rather than later. And I would

CHAPTER & Justice and Law

Active Citizenship

Sharon Carstairs

Senator Sharon Carstairs is
one of six senators
representing Manitoba in
Parliament. She has
volunteered at the
grassroots level in politics in
Nova Scotia, Alberta, and
Manitoba. She is the first
woman to lead the Official
Opposition in a Canadian
Legistative Assembly.

expect that no later than the
next federal election we will
have a senatorial election set in
place,” Mr. Harper said.

“The prime minister can
choose to create an electoral
process and he can choose to do
so, simply at the federal level,
particularly if you were able to
hold Senate elections at the time
of the federal election,” he said.

“So while I obviously would
like to see the co-operation of
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the provinces, if our government
chooses to have Senate elections,
then that is something we be-
lieve we can do from Ottawa,”
Mr. Harper said.

Questions were raised about
Mr. Harper’s commitment for
an elected Senate after he ap-
pointed Conservative organizer
Michael Fortier to the Senate in
February in order to have a rep-
resentative for Montreal at the
Cabinet table. But he indicated
again Mr. Fortier’s Senate seat
would be vacated to allow the
wealthy financier to run for a seat
in the House of Commons.

“And yes, Senator Forti€r’s
seat is one of those that will be

up for election. Obviously, I am
not opposed to other kinds of
reforms. But as I say ... I told the
premiers, while I would like to
see more comprehensive Senate
reform, one way or the other, we
are committed to Senate elec-
tions,” Mr. Harper said.

It is expected Mr. Harper will
hold elections for vacant Senate
seats only. There are five vacan-
cies, with a pair for Ontario and
singles for Newfoundland and
Labrador, New Brunswick, and
Prince Edward Island.

Another half-dozen seats are

expected to become free in the
next two years with the depar-

L]

ture of members who turn 75,
the mandatory retirement age.

Recent polls have suggested
the Canadian public is split on
cither abolishing the Senate, as
favoured by the NDP and Bloc
Québécois, or making it an ef-
fective, elected and equal body,
often referred to as the Triple-
E model. It has been mostlly
used by prime ministers as a
place to reward political organ-
izers and fundraisers.

oy,
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Organize and Understand

SOURCE: Harper pledges senate election, with
premiers onside or not: "PM can choose”
Byline: Jack Aubry, March 2, 2006, Page:
A1/FRONT (National Post version of Ottawa
Citizen article.) Reprinted by permission of
the Ottawa Citizen.

from Manitoba. Choose one of the sena-

19. The Senate acts as a forum for regional,

provincial, and minority concerns. What
are some pressing concerns facing people in
Manitoba? Might they be debated or inves-
tigated by the Senate? Why might it be im-
portant in our system of government to
have this forum? Express your ideas in an
open letter to your community.

tors and compile a brief biography that an-

swers the following questions:

a) What is the senator’s employment back-
ground? What special knowledge or ex-
perience does the senator have, and on
what committees does he or she serve?

b) Who appointed your senator? When
did the senator enter the Senate, and
how many more years will he or she
serve?

Inquiring Citizen

20. Use the Parliament of Canada Web site to
find out which members of the Senate are
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ABORIGINAL SELF-GOVERNMENT

Before the Europeans

To better understand the issue of Aboriginal self-government, it may help to
think about what Canada was like before the Europeans arrived. Part of the
framework of our country was in place long before Canada became a na-
tion in 1867. The land on which our country was built originally belonged
to the various Aboriginal peoples who lived here for thousands of years be-
fore the arrival of people from Western Europe.

Once the Europeans arrived, however, the Aboriginal peoples found that
their rights to the land and their systems of government and law were largely
ignored. One framework was torn down. Two others, those of English and
French Canadians, were erected in its place.

Two names appear for many First Nations people.
The top one is the name given by Europeans.
The name in red is the one preferred by First
Nations People.

FIGURE 6-14 Aboriginal Canada before the arrival of Western Europeans
The political boundaries did not yet exist, but they will help you to better
identify where the Aboriginal peoples settled.
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An inherent right is
one that is thought to
be self-evident or pre-
existing. Aboriginal
peoples claim an
inherent right to self-
government based on
their residence on the
land before the arrival
of European settlers.
Governments now agree
with this position.
Differences arise over
how far the right
extends. This is subject
to negotiation and, if
necessary, litigation
(action in the courts).
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European Domination

As more and more settlers arrived from Western Europe, the Aboriginal peo-
ples, through treaties, lost much of their land and with it much of their con-
trol over their own affairs. In the end, most of the prime agricultural and
forestry land in what was to become Canada was taken from the Aboriginal
peoples for the benefit of the new settlers. In return, the Aboriginal peo-
ples were given small reserves in remote areas. By the time Canada became
a nation, the federal government, as part of its treaty obligations, had taken
responsibility for the education, health care, and administration of all
Aboriginal peoples and reserves. The Indian Act of 1876 was passed for this
purpose.

Toward Aboriginal Self-Government

Since the early 1970s, Aboriginal leaders have been negotiating with the
federal and provincial governments for the right of their people through-
out Canada to govern themselves. Constitutional recognition of Aboriginal
self-government means that the band councils, assemblies of elders, and
other systems used by Aboriginal peoples would be legally recognized as
governments. The Aboriginal peoples argue that they have an inherent
right to self-government based on their relationship with the land before
the first European settlers arrived. The Government of Canada has recognized
self-government as a constitutional right. It has stated its intention to make
self-government a reality within Canada.

Recent changes, such as the creation of Nunavut in 1999, have created op-
portunities to show self-government in action. There has also been move-
ment toward Aboriginal self-government in order to re-establish the
independence of First Nations and
Métis peoples. Land claims are at
the centre of this movement to self-
government. The Aboriginal peo-
ples feel that they can become truly
self-reliant only when their land has
been returned to them. Barring that,
they wish to see a compromise
worked out for its use with non-
Aboriginal Canadians.

FIGURE 6-15 Peter Kilabuk, Speaker
of the Nunavut Legislature




F
Who Are Canada’s Aboriginal Peoples?j’.-!.-f"'*s’;z

THE ABORIGINAL PEOPLES of Canada include by the demanding northern environment. Different
First Nation, Inuit, and Métis peoples. The more  again are Métis people, who blended traditions
than 50 First Nations have much in common, but  from Aboriginal and European forebears in a

they are different from one another, and very dif-  unique new culture.

ferent from the Inuit, whose culture was shaped

The Inuit are an Aboriginal
people in northern Canada,
who primarily live north of
the treeline in Nunavut, the
Northwest Territories,
Northern Québec, and
Labrador.

FIGURE 6-16 Some aspects
of Aboriginal culture have
changed, but some traditions
continue. What traditions
are shown in these photos?
What changes are shown?

According to the Métis National
Registry, a “Métis” person is

defined as:

1.

2.

a person who self-identifies as
a Métis;

a person of Aboriginal
ancestry (at least one
grandparent is or was

Aboriginal);

. a person who is not registered

as an Indian or Inuit.
However, this definition is
still being discussed by various
levels of government and
M¢étis organizations.
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A Royal Commission Looks at
Aboriginal Self-Government

Aboriginal peoples trace their ex-
istence and their systems of gov-
ernment back as far as memory
and oral history extend. They say
that the ultimate source of their
right to be self-governing is the
Creator. The Creator placed
each nation on its own land and
gave the people the responsibility
of caring for the land, and one
another, until the end of time.

Three other sources of the
right of self-government apply
to Aboriginal peoples:

1. In international law, which
Canada respects, all people
have a right of self-determi-
nation. Self-determination
includes governance, so
Indigenous peoples are enti-
tled to choose their own
forms of government, within
existing states.

2. In Canadian history, the
colonial powers won no
“rights of conquest,” for
there was no conquest. Nor
was North America terra
nullius, free for the taking,
as was claimed later. In most
of their early dealings with
Indigenous peoples in what
is now Canada, the colonial
powers recognized them as
self-governing nations, cod-
ifying their recognition in
treaties and in the Royal
Proclamation of 1763.

3. Aboriginal peoples’ right of
self-government within
Canada is acknowledged
and protected by the consti-

tution. It recognizes that ]

Aboriginal rights are older
than Canada itself and that
their continuity was part of

the bargain between Abor-
iginal and non-Aboriginal
peoples that made Canada
possible.

We believe Aboriginal peo-
ples must be recognized as part-
ners in the complex arr:ange—
ments that make up Canada.
Indeed, we hold that Aborigi-
nal governments are one of
three orders of government in
Canada — federal, provincial/
territorial, and Aboriginal. The
three orders are autonomous
within their own spheres of ju-
risdiction, thus sharing the sov-
ereignty of Canada as a whole.
Aboriginal governments are not
like municipal governments,
which exercise powers delegated
from provincial and territorial
governments.

._..'..-"'—\—\.,..r—-—_a_.F'-a—.. i

&  SOURCE: The Royal Commission on Aboriginal
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Using Your Knowledge

Peoples, Report of the Royal Commission on
Aboriginal Peoples, vol. 2, Restructuring the
Relationship (1996).

Inquiring Citizen

21. Find evidence in the document “A Royal
Commission” that supports or does not
support these interpretations:

The Report asserts

a) there are historic reasons for aboriginal

self-government.
b) the Canadian Constitution acknowl-
edges the right to self-government.
c) aboriginal government may take the
form of one “Aboriginal Province.”

22.

23.
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Identify a First Nations community in your
vicinity. With your teacher, arrange a visit
to one of these communities. Prepare ques-
tions you would like to ask when you are
there.

Search the library or Internet to make a de-
mographic sketch of First Nations in
Manitoba. Find out, for example, how
many young people make up the First



First Nations populations could establish
traditional relationships with the land,
given numbers and modern life.

Nations population. How many live in
urban centres? Compare past to current
populations. Determine whether current

The Challenge of Creating Aboriginal

Self-Governments

The federal government
views the scope of
Aboriginal self-
government to include:
e government structure,
elections, marriage,

adoption, and child

Self-government for Aboriginal peoples does not mean that dozens of small
countries will be created within the current borders of Canada. Only mat-
ters that directly affect the daily lives of their people are central to Aboriginal
self-government communities. Aboriginal peoples, speaking through their

leaders, believe they have the right, for example, to their own court system welfare;
with their age-old ways of dealing with offences and resolving disputes. e language, culture, and
Eventually, Aboriginal leaders hope for a full justice system to complement religion;

the provincial justice system. The creation of armies, currency, and relations @ education, health, and
with other countries are not part of Aboriginal self-government. social services;

The federal government has outlined what it thinks negotiable. The
challenge is to make the negotiations meaningful. The Auditor General’s
Report in 2006 criticized the federal government for the absence of “mean-
ingful consultation” with Aboriginal peoples in many areas such as health care
and safe water supplies. Much more needs to be done to permit Aboriginal
peoples to be self-governing and effective administrators.

e policing and justice;
and

e land management.

Many bands do not

have the population to

organize and operate all

these functions.

FOCUS

L

The Inuit Achieve Self-Government

-

IN CANADA'S FAR NORTH self-government has al-
ready advanced Aboriginal rights. Nunavut, the
new selfgoverning territory (“Our Land” in Inuktitut),
was carved out of lands from the Northwest
Territories. It thereby joined Canada’s two other
territories, the Yukon and the Northwest Territories,
in providing peace and order to its citizens.
After settling land disputes with the Dene Nation
with a land claims agreement in 1993, the govern-
ment of Nunavut took office in 1999, operating
within the principles of Canadian parliamentary
democracy. The premier heads a Cabinet
with ministers who head departments, just as in

the federal, provincial, and other territorial gov-
ernments. Nunavut has one senator and one
Member of Parliament in Ottawa, and provides
a wide range of services to its residents. As in the
other territories, the federal government maintains
offices to meet its obligations to Nunavut, and the
challenge of providing services is great. Because
of the low population density (one person per
70km?), housing, waste management, transporta-
tion, and communication needs are difficult to
fulfill. However, Nunavut looks to the future as a
self-governing part of Canada.
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Active Citizenship

Harold Cardinal

Born on the Sucker Creek Cree Reserve in
Alberta, Harold Cardinal was active in
community affairs as a young teenager. At 23 he
became the youngest president of the Indian
Association of Alberta and helped create the
National Indian Brotherhood (which would become

The Assembly of First Nations (AFN), the national
organization representing the interests of 633 First Nations

communities, continues to push for more self-govern-

the Assembly of First Nafions). In 1969 his book
The Unjust Sociefy had an enormous effect on the
way Canadians viewed Aboriginal Canadians. He
was a Director General for the Department of
Indian Affairs in Alberta. Later still he was a
professor at the University of British Columbia.

Using Your Knowledge

24. Write a radio script with classmates about

the creation of Nunavut. Choose an an-
nouncer and several persons as interview
subjects.

Inquiring Citizen

25.

26.

Contact your Member of the Legislative
Assembly or the federal Minister of Indian
Affairs, and express your views on
Aboriginal self-government. Explain what
you think should be done to address the
concerns of Aboriginal peoples and other
Canadians about constitutional reform.

Research the life and actions of an
Aboriginal leader. Some important and
highly active leaders from the 1980s, 1990s,
and 2000s include David Ahenakew,
George Erasmus, Louis Bruyere, Yvon
Dumont, Ron Evans, Martha Flaherty, Jim
Sinclair, Charlie Watt, John Amagoalik,
Ovide Mercredi, Terry Nelson, Elijah

27.
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ment of Aboriginal peoples. Since 2005, several Manitoba
bands have achieved self-government.

The timeline on the opposite page outlines the events
leading to the constitutional changes that made Aboriginal
self-government possible.

Harper, Ron George, Sandra Lovelace,
Louise Champagne, Kathy Mallet, and
Sandy Funk. Your local library and
Aboriginal organizations should be able to
provide names of other important
Aboriginal leaders in your area.

As a class, investigate the communities that
have been granted self-governing powers.
One half of the class can examine the story
of the Cree, Naskapi, and Inuit of northern
Québec; the other half the Sechelt

of British Columbia. Each group should
locate and report information on the type
of government established (its structure
and organization), the powers of the gov-
ernment, the challenges facing the govern-
ment, the steps taken toward becoming
independent, and the special qualities and
characteristics of the communities in-
volved. Compare findings and draw con-
clusions about the process of establishing
an Aboriginal government.



The Long Road to Aboriginal Self-Government

1979-1982
Discussions began on repatriating the
Constitution. The federal government sought
to revoke the existing rights of Aboriginal
Canadians and have one code of rights for
all Canadians. Lobbying kept special
recognition of Aboriginal rights in the
Constitution.

1982.-1983

Negotiations began between the Inuvialuit
and Inuit peoples to launch the process to
establish the territories of Denendeh and
Nunavut. The Denendeh proposal eventually

failed.

1983 199065
The first of four constitutional conferences

was held. Amendments to the Constitution

were proposed to recognize Aboriginal

rights.

1984

The amendment to recognize Aboriginal
land claims came into effect. The federal
government and nine bands of Cree
peoples in Northern Québec agreed to
self-government in the area.

1987

The second conference on Aboriginal rights
was held. A Canada-wide agreement on
self-government was not reached. However,
the Sechelt Indian Band of British Columbia
successfully negotiated for self-government.

20005

19765 and 19805

1990

Manitoba MLA Elijah Harper stalled debate in
the legislature over Aboriginal rights missing
from the Meech Lake Accord. Manitoba did not
approve the Accord. This event brought
nationwide attention to the issue of the rights of
Aboriginal peoples.

1992
The Charlottetown Accord recognized the right
of self-government. Various Aboriginal groups
saw it as a victory to make self-government a
legal reality. Others opposed the Accord on the
issue of land claims; they wanted a guarantee
that land claims would be settled.

1993

An agreement was signed in Winnipeg to
create 60 self-governing band governments in
Manitoba. These would have legislative,
judicial, executive, and administrative powers.

1999

The territory of Nunavut was formed. Members
in its legislature come from an area in which
more than 85 percent of the population is Inuit.

2004

A federal royal commission called for @
changed relationship between Aboriginal and
non-Aboriginal societies. It asked to restore the
essence of the early relationship between the
first settlers and the Aboriginal peoples.

2000

Canada’s Auditor General criticized delays by
the federal government in meeting Aboriginal
needs. Despite some efforts in some areas, she
said that many “long-standing problems
remain.”
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To claim is to ask for
something, especially as
aright. A claimisa
right to something,
specifically a title to a
debt, privilege, or other
thing in the possession
of another. If the claim
cannot be completely
satisfied, restitution

should be made.

FFor more information
" on Aboriginal land
claims and the Aboriginal

Justice Inquiry
Commission, check the link
on our Web site.

www.pearsoned.ca/ccw

The Opportunities of Self-Government

One argument on behalf of self-government is that it allows Aboriginal
leaders to be more responsive to the needs of their people than the federal
government has been. Since Aboriginal governments are localized, they can
provide many services like health care and education. They would then be
in touch with individuals who live in the communities they represent.

It has also been argued that self-government is already working to some
extent. Some First Nations communities are responsible for their own schools.
Child welfare has been transferred and improved. All these improvements
take time and effort.

The federal government, through Indian Affairs Canada, has a position
on self-government. It says there are differences of opinion on the scope of
self-government. There are differences on how it is to be applied. It consid-
ers the opinions expressed by Aboriginal leaders as “their position.” This is
what can be called a legal difference of opinion between the government
and the Aboriginal peoples. The federal government states that it prefers
to “work out practical self-government arrangements” and that it has a dis-
taste for “endless legal debates, which are expensive, time-consuming, and un-
certain.” It was the federal government that created the process for discussing
self-government issues.

The Issue of Land Claims

What are land claims by Is the government address-

Aboriginal peoples?

Land claims are statements
Aboriginal peoples make about
lands they have now or used to
have. The statements are of two
types: Comprehensive land
claims are claims based on tradi-
tional Aboriginal use and occu-
pancy of land. Specific land
claims relate to the administra-
tion of lands and other First
Nations assets and to the fulfill-
ment of treaties.

ing land claims in an effi-
cient manner?

The federal and provincial gov-
ernments have set up a process
for looking at these claims. It is a
complex process, it takes time,
and, in some cases, the govern-
ment seems to be dragging its
heels. For example, in 2005 the
AFN asked a government com-
mittee to look into a backlog of
about 1000 claims. A year later
the AFN addressed the issue
again and it is still unresolved.
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Figure 6-17 Investigate the events in 2006 leading to this confrontation between
Aboriginal protestors and the Ontario Provincial Police.

How do the de-
lays in addressing
land claims

affect Aboriginal
peoples?

The delays affect the
health and financial
well-being of
Aboriginal peoples.
The lack of progress
in settling land claims
has led to frustration
and violence, for
example, the incidents

in Caledonia,
Ontario, in 2006.

Are Métis people
involved in any of
these claims?

Yes. Some of the
treaty land claims are
being contested by
Métis who are mak-
ing counterclaims. It
is expected that the
federal and
Manitoba govern-
ments will deal with
this. In 2006 the
Manitoba Métis
Federation went to
court against the fed-
eral and provincial
governments to settle
long-standing claims.

What about
claims that are al-
ready settled?
Does resolving
these claims end
disputes?

Yes, most of the time.
But development near
Aboriginal lands,
such as construction
of dams in Northern
Manitoba, may
cause flooding. Métis
and many off-reserve
natives are affected.
Settlement becomes

difficult.

CHAPTER 6 Justice and Law

Will land claims
ever be settled?

Perhaps, if all sides
involved work at it
and have patience,
but it will take a long
time. There will be
much negotiation
and litigation (court
cases).
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The Issue of Aboriginal Justice

In 2005 Manitoba had more than 150 000 Aboriginal people — roughly
14 percent of the province’s population. Under the justice system of the
province, they have the right to expect fair and equal protection of and
under the law and the same services and level of service from the province as
all other Manitobans.

In 1999, however, a government-appointed committee reported that
Aboriginal people were not being treated like other residents. The shooting of
Winnipeg Aboriginal leader J.J. Harper in 1988 triggered the need to ad-
dress this situation. The report, following up on an earlier investigation in
1991, claimed that the justice system had failed Manitoba’s Aboriginal peo-
ple on a massive scale. Police arrested Aboriginal people in grossly dispro-
portionate numbers. The committee found that the Aboriginal population
in some provincial prisons approached 60 percent. A similar percentage was
imprisoned in federal prisons such as Stoney Mountain Penitentiary. Figures
for Aboriginal women and youth in jail were even higher than the figures for

Aboriginal males.
It was also reported that when arrested, Aboriginal people were more

FIGURE 6-18 likely than non-Aboriginal people to be denied bail. They spent more time

In 1988 ].]. Harper in pre-trial detention and less time with their lawyers. They were also more

was shot and killed likely to spend time in jail than to receive non-custodial sentences such as pro-

when police mistook bation or supervised community service.

him for a car thief. His The report went on to note that the Manitoba justice system had failed

death, along with the Aboriginal people and had denied them justice.

1971 murder of Helen Aboriginal people in Manitoba also suffered other injustices. A long list

Beuty Osborne, led of faults and inadequacies could be found in the system; twenty-five areas

Manitoba’s NDP ding ch ted. Faults ranged from lack of proper legal aid to
needing change were no g proper leg

government set up the poor communication with defendants.

Aboriginal Justice

Inguiry. Osborne was ]

a /:]zgh)s/chool student The Remedies

originally from The Aboriginal Justice Inquiry Report made a number of recommendations

Norway House Indian  for reform. Some dealt with reforming the Manitoba justice system itself.
Reserve who was Others considered efforts to establish an Aboriginal justice system to run

abducted and . .
alongside the provincial system.
murdered near The . . o
) The Manitoba government dealt with specific issues such as health care
Pas, Manitoba.

and child welfare. By 2005 Manitoba’s Justice Minister Gord Mackintosh
claimed the government had acted on the report. More than 90 percent of
the recommendations had been implemented or were underway.
Aboriginal leaders such as the Assembly of Manitoba Chiefs were un-
convinced. In 2005 Southern Grand Chief Chris Henderson said he thought
that only about 20 percent of the recommendations had been honoured
and implemented by the Manitoba government. Aboriginal leaders thought
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that more work was necessary to show cooperation. This was true, espe-
cially in relations between police and the Aboriginal community. Progress on
this front was made, however, when a public safety protocol was signed be-
tween the RCMP and the Southern Chiefs’ Organization. The agreement
aimed at more cooperation between the provincial police in southern
Manitoba and the Aboriginal community.

Full Aboriginal self-government may be far in the future. Steps toward an
Aboriginal justice system have been taken by the Manitoba government and
by the federal Department of Corrections. The issues are complex, and
Aboriginal and non-Aboriginal communities have a long history of mis-
trust and impatience. Many obstacles remain. The beginning of healing and
cooperation, nevertheless, can be seen in the years since the 1980s.

Alternatives to Crowded Jails and Courts: Restorative
Justice Sentences

When dealing with the issue of youth offenders, we saw that too many
youths, Aboriginal and non-Aboriginal, went into some form of custody.
Too many adults who had committed only minor offences were also con-
fined. To remedy this, two principles are now being used throughout the
justice system: restorative justice and alternative sentencing.

Using the principle of restorative justice, the justice system tries to reha-
bilitate or reform offenders. It gives young offenders the chance to accept per-
sonal responsibility for their actions and to return to society with a desire to
obey the law. They are more likely to grow and be restored to their old or bet-
ter self. Restorative justice aims to allow offenders to become less anti-social
and to want to become members of society who can contribute something
in their own way. Restorative justice is rooted in Aboriginal traditions and
is slowly being practised in Canadian criminal law. It is a principle used for
treating offenders inside and outside of prison.

Alternative sentencing is an aspect of restorative justice that is being
used across the country. A section of the Criminal Code now states that im-
prisonment is to be used only as a last resort for all Canadian offenders. In
1996 the federal government passed Bill C-41 to deal with low-risk offend-
ers. Rather than put these offenders in custody, the court may order the of-
fender to serve the sentence in the community. Other measures were also
made available to the courts. Some other measures available include

e serving sentences in the community and meeting with police or social
workers,

o making restitution to the victim of the crime,
e attending victim and offender mediation sessions, and

e meeting with many members of the community for counseling (com-
munity conferencing).
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Using Your Knowledge

28.

Imagine that you are a member of a bar-
gaining committee for the Assembly of
Manitoba Chiefs. You have attended a rally
where Terry Nelson, chief of the Roseau
River First Nation has spoken. He said,
“We need solid, economic development in
our communities.” Why would this state-
ment convince you to try to hasten land
claim settlements?

Inquiring Citizen

29.

30.

Research the Assembly of Manitoba
Chiefs. Find out the names of current lead-
ers. Examine resolutions they pass at an-
nual meetings. What range of justice issues
are discussed? Explain why health and envi-
ronmental issues can also be justice issues.

Contact your local Member of the
Legislative Assembly. Ask for information
about the Aboriginal Justice

31.

Implementation Commission. Ask the
member about current Aboriginal justice
issues.

Locate information about land claims in
newspapers and magazines. Collect and
categorize your information under the fol-
lowing headings: Band Involved, Treaty
Involved, The Claim, Settlement Reached,
and any other information you think im-
portant. Display your findings in a way that
delivers the information in a clear manner.

Thinking It Through

32. In what ways are traditional Aboriginal

governments like municipal governments?
What advantages can you see in the legal
recognition of such governments for
Aboriginal peoples? Can you think of any

disadvantages?

REVIEWING THE ISSUES

Modern government in Canada is becoming more responsive to the rights
and freedoms of its residents. It is important for all Canadians to take part
in advancing their rights and freedoms. This requires continued debate and
discussion about what it means to be a Canadian and how our governments
can better serve us. The challenges facing our nation — legal and human
rights, a more democratic Senate, and Aboriginal self-government — are

all serious matters. It is important for citizens to be actively involved in help-
ing to shape their legal framework. In doing this, they not only protect and
advance their own rights but also the rights of others.
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Using Your Knowledge

33.

What amendments would you make to any
of the following: the Canadian Bill of
Rights, the Canadian Charter of Rights and
Freedoms, or Bill C-31? Once you have
itemized the changes you would make,
write a short essay beginning “If I could
amend (your choice of topic), [ would....”

Organize and Understand

34. Make a timeline of 10 important events

35.

from this chapter. Name them and date
them by approximate year. Write a one-sen-
tence description for each.

Summarize the challenges and opportuni-
ties you have read about in this chapter

36.

using a retrieval chart. Include in your
chart the following categories: Challenges,
Proposed Solutions, Opportunities,
Possible Problems, and Other Important
Ideas.

Using your chart from the previous ques-

tion, list the challenges and opportunities
side by side, placing the biggest challenge

opposite the greatest opportunity. Which
is more important in your mind — the

challenges we face or the opportunities we
have? Why?

Inquiring Citizen

37.

Research recent issues of denial of equality:
the rights of the disabled and the rights of

gay persons, including same-sex marriage.
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